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What i1s CFIUS?

= Committee on Foreign Investment in the United States - an
Interagency group that oversees national security reviews of foreign
Investment in the United States

= Established by the Exon—Florio Amendment to the Defense
Production Act of 1950

= Foreign Investment and National Security Act of 2007 (“FINSA”)

0 Resulted from debate over the proposed acquisition by Dubai Port World (a UAE
state-owned company)

0 Transaction had been approved by CFIUS
0 Canceled due to the amount of political controversy
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Authority Provided by Statute

= Grants authority to the President to suspend or prohibit any covered
transaction (e.g., foreign acquisition, merger or take-over of a U.S.
company) that is determined to threaten or impair the national security
of the U.S.

and

= EXisting provisions of law do not provide adequate and appropriate
authority for the President to protect the national security in the matter
before the President.

= Authorizes the CFIUS to mitigate any threat to the national security of
the U.S. that arises as a result of a covered transaction.
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U.S. Government Entities Involved

=  Committee members
0 Department of the Treasury (chair)
0 Department of Justice
0 Department of Homeland Security
0 Department of Commerce
0 Department of Defense
0 Department of State
0 Department of Energy
o Office of the U.S. Trade Representative
o Office of Science & Technology Policy

= Ex-officio members (non-voting)
0 Director of National Intelligence and the Secretary of Labor

= Observe and participate

o Office of Management & Budget; Council of Economic Advisors; National Security
Council; National Economic Council; Homeland Security Council
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Determining Whether There Is a “Covered
Transaction”

= Defined as - Any “transaction “by or with any “foreign person,” which
could result in “control “of a “U.S. business” by a “foreign person.” 31
C.F.R. § 800.207.

= Not covered transactions:
o Stock split not involving a change in control

0 Transaction resulting in foreign person owning ten percent or less of the
outstanding voting interest in a U.S. business — only if purpose is passive
investment

0 Acquisition of any assets/part of an entity, provided they do not constitute a U.S.
business

0 “Greenfield” investments (no existing business is being acquired)
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Potential National Security Concern Transactions

» The national security considerations typically pertain to (1) The nature
of the U.S. business and (2) the nature of the foreign person

* Nature of the U.S. business

* Provides products or services provided to the U.S. Government (e.g., sole source
government contracts)

* Provides products or services that could expose national security vulnerabilities (e.qg.,
energy, transportation, U.S. financial systems etc.)

 Nature of the foreign person

* Foreign government control or ownership of acquiring enttity (and the foreign
government’s record on national security matters )

* Intentions of the foreign person (e.g., plans to terminate government contracts)
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“Critical technologies” or “critical infrastructure”?

= Broadly defined can include for example:
= Transportation infrastructure including ports, roads, bridges

= Energy infrastructure including mining, production, transmission and
distribution

= Nuclear plants and technologies

=  Telecommunications facilities

= Cyber and information technology services
= (Classified facilities and technologies

= Banking and Finance

=  Water and Agriculture Supplies

= Healthcare and Emergency Services

=  Government facilities including proximity to such facilities
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CFIUS Process Overview

=  Pre-filing submission and review

= Voluntary notice submission

= Initial review - 30-days from acceptance
= Investigation - 45-days
= Presidential decision — 15 days
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CFIUS Process — Pre-filing and Voluntary Notice

= Pre-filing submission and review
0 Encouraged by CFIUS

o Allows CFIUS to provide comments and parties to revise submission without
having to re-file

0 Use of a U.S. law firm with existing relationships with CFIUS can assist in ensuring
the submission is consistent with expectations not stated in the regulations (e.g.,
submission of personal identifier information in the pre-filing)

0 Does not count as part of the statutory timelines

= Voluntary notice submission
0 Voluntarily submitted by one or more parties to a transaction

0 CFIUS can request information on transactions where no voluntary notice has
been filed if it believes the transaction may be a covered transaction and may raise
national security considerations

8 | Foreign Investment in the United States p | HShU”-l



CFIUS Process — Initial Review

= Initial review - 30-days from acceptance
0 Specific information is required to be included in the notice
a listing of certain U.S. Government contracts,
personal identifier information of foreign parties involved with the transaction
products that the parties produce or sell

foreign company’s parent companies, and the foreign person’s plans with
respect to the U.S. business). 31 C.F.R. § 800.402.

0 Purpose is to identify and address any national security concerns related to the
transaction

o Law firms familiar with the process and personnel can minimize delays

O

O

O

O
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CFIUS Process - Investigation

= |nvestigation - 45-days — Can happen when:
0 Transaction threatens to impair national security and the threat is not mitigated
0 The lead agency recommends investigation

= Mandatory Investigations

0 Acquirer is a foreign government-controlled company which could affect the national
security of the U.S.

0 Transaction would result in foreign control of critical infrastructure of the U.S.

= EXxception to mandatory investigation

0 Secretaries of both Treasury and the Lead Agency must determine there is no
national security impairment
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CFIUS Process — Potential Outcomes

=  Committee approves the transaction
=  Committee sends it to the President with a recommendation

= The President may suspend or prohibit a transaction deemed a threat
to national security that cannot otherwise be addressed — 15 days

Recommendation — Include a clause requiring a CFIUS outcome that
requires no action or the adherence to the recommended mitigation
strategy before closing
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Historical Notice Submissions and Results

Notices Notices Investigations Notices Presidential
Withdrawn Withdrawn After Decisions
During Commencement
Review* of Investigation*

18 5

2

6

5
20
38

* Parties may seek to withdraw for commercial reasons unrelated to CFIUS review, to obtain additional
time to respond to CFIUS questions, or in light of CFIUS’s national security concerns with the transaction.
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Mitigation Examples

= Ensuring that only authorized persons have access to certain technology and
information.

= Establishing a Corporate Security Committee and other mechanisms to
ensure compliance with all required actions.

= Establishing guidelines and terms for handling existing or future USG
contracts, USG customer information and other sensitive information.

= Ensuring only U.S. citizens handle certain products and services, and
ensuring that certain activities and products are located only in the United
States.

= Notifying security officers or relevant USG parties in advance of foreign
national visits to the U.S. business for approval.

= Notifying relevant USG parties of any awareness of any vulnerability or
security incidents.

= Termination or spin off of specific activities of the U.S. business.
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Case Study — Ralls Corporation

= Ralls Corporation - U.S. company owned by two Chinese nationals

= Transaction — Ralls purchased four U.S. wind farm project companies
(March 2012)

=  Submitted notice to CFIUS AFTER the transaction finalized, June 28,
2012

= CFIUS Considerations — The sites are all within or in the vicinity of
restricted air space at Naval Weapons Systems Training Facility
Boardman in Oregon

= CFIUS provided temporary mitigation orders during the investigation
= Presidential Action - Prohibited the transaction (Sep. 25, 2012)

o Sale of the companies to Ralls was struck, and
0 Ralls was ordered to divest itself of all interests in the companies within 90 days
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Ralls Court Appeals

September 2012 - Ralls sued CFIUS in U.S. District Court

o Alleged that both the CFIUS order and the Presidential Order deprived Ralls of its
constitutionally protected property interests in violation of the Due Process Clause of the Fifth
Amendment.

=  QOctober 2013 — Case Dismissed

o0 Due process satisfied by allowing Ralls the opportunity to submit evidence in its favor,
converse with and give a presentation to CFIUS officials

= QOctober 2013 — Ralls Appealed to the U.S. Court of Appeals - D.C. Circuit
= July 2014 — Reversed

0 Presidential Order deprived Ralls of constitutionally protected property interests without due
process of law

o Remanded to the district court with orders that Ralls is given access to the unclassified
evidence upon which the President relied as well as an opportunity to respond thereto

o0 Adequate process at the CFIUS stage would also satisfy the President’s due process obligation

= (Opens the door to further dialogue with CFIUS
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China Focus

= In 2012 China had the highest number of covered transactions (23)

= This is a substantial increase from the two previous years. In 2010
and 2011, China only had six and ten covered transactions

= In 2012, 31 percent of notices from Chinese acquirers were for
businesses in the mining, utilities and construction sector

= Acquisitions by Chinese persons of businesses in certain sectors may
be likely to trigger a CFIUS review
0 Acquisitions of companies providing sensitive technologies
0 Acquisitions of U.S. Government contractors
0 Acquisitions of companies relating to communications
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Best Practices

= Submit detailed pre-filing notice to CFIUS for comment and
Incorporate changes prior to the official filing
0 Consider issues of not filing (e.g., Ralls)

= Provide as much open information as possible from the beginning of
the interaction with CFIUS

= Gather as much relevant information as possible to be prepared to
respond quickly to questions

= Engage early with the CFIUS case officer and employ a U.S. law firm
with established relations with case officers

o CFIUS rulings are not typically public, law firms have knowledge of precedent for
transactions in which they have been involved
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