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Firm Overview =55 Firfai /i
Established in 1919; more than 850 lawyers worldwide
AL F19194F; fEH &1 8502 44 A ;

Consistently ranked among the top law firms by U.S News-Best
Lawyers, Chambers Global and Chambers Asia Pacific

~E%F;Z (L EFrE — sy o CBfpiresk) A Ry R
A EPE N TRBAREITH LSz —
Headquartered in Washington, D.C.; lawyers and advisors include
many former officials from the State Department, Treasury
Department, Commerce Department and Justice Department
S T AR AR B X FRATT AR T R B e L HE VT 22 1 36 [T 1L 45 Fe . IR
. TS FNATREEE ﬁ‘ﬁ&ﬁ A

CFIUS Practice £ [FE4MEF B & bl (CFIUS) HRME55
Successfully handled many of the leading Chinese transactions

D M AR BV 22 235 44 B R BN SE 3R B2
Lenovo (BX48)—IBM; PC (2005) & x86 Server businesses (2014)
CIC (1#%)—AES
CNOOC (ifi) —Chesapeake Energy (2011) & Nexen (2013)
Wanxiang( /7 1)) —A123 Systems
Greenland Holdings (4k#h /A 7)) —Forest City o ——



China accounting for more transactions than any other country
W K TR E AL 5y 2 o HARAT AT [ 2K
Greater diversity of sectors — leading to more hard cases
B2 ——F BUE R R 1R
Very compliance and process-oriented 143 &= & M AIFEF
Longer timeframes to complete CFIUS process
e CFIUSHE /7 il 52 ) I []
Transition at senior levels in Administration also slowing cases
BT 5 = A IR A1 | R
Principal challenging issues in recent transactions: i #1732 5yt fit) 3= Bk T u] 1 .
Cybersecurity — especially for critical infrastructure
[ 2 ‘22 G —— 0 He g R B AL i 5 e
“Proximity” considerations — how close are assets to sensitive U.S.
government facilities (e.g., military facilities)?
B R ——55 7 SRR 5L E UM Bt (AN i) A 28I
Energy sector more in focusfe i 17V 5 52 57E
DOE more active participant and DOD takes lead in cases with proximity

REIRA R EARN A2 5%, EPEELLE R PR FIEH covineton 3




Committee on Foreign Investment in the United States created in 1975 to
monitor foreign investments.
NIEASMNEESR R BT, KET1975F oLk EANER TR .
Exon-Florio Amendment adopted in 1988. Foreign Investment and
National Security Act of 2007 (“FINSA”) was adopted July 2007. {1 7 £&-
P BEAZIER) T1988F/F L@ .  (20074F4ME % 5 H K2 2ER)
F20074:7 7 @it .
Authorizes President to block mergers, acquisitions and takeovers that
threaten U.S. “national security” provided:
BGRAZB AR B 32 E “ E o 24 WAOF. WWMEE, miki:
the threat cannot be mitigated; and
B ANRERF AZE AT BL K
provisions of law other than Exon-Florio Amendment and International
Emergency Economic Powers Act of 1977 do not provide adequate
and appropriate authority for the President to protect national security.
FoAth iR AN BE S GEAR AL ORSP B 2K 2 A B 78 i B AR
Exon-Florio only triggered if foreign person acquires control over a U.S.

business and there is a nexus to U.S. national security.
( Brmgr—ib Y BB IERY REY “AAEAL” —FKEEH MRS mH
HREFEXZERN A =EH .

CoOVINGTON

4



Composition of CFIUS
CFIUSH R R BLAL
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“Voluntary” joint filing

“HIE” BEHR

Initial 30-day revigzw of transaction
ANIAB0 KR IWIUGAE &) o A

If all members believe that no national security threat exists, or threat has
been mitigated, CFIUS decides within 30 days not to open an investigation
AR A BN HRIN VAL Z 3 W 1 5 2 i G By, BB 4 IS, TN
CFIUSKE30K it AN J5 3l i 2 i e e

But presumption of investigation for foreign government-controlled
enterprises

(E RN A AU 42 1) ) AR VAR AT A 9 2 A B 12 e T A 2 O HE o2

If one or more agencies perceive a threat that has not been mitigated,
CFIUS conducts an investigation for an additional 45 days, followed by
Presidential decision within 15 days# 5t — X 8l 2 K BALN N B I R BRI,
WICFIUSK: &Iy HAS R B v & 1M 56 LS Gk T 2 Ja B 15 R L B e

CoOVINGTON 6



Foreign person means:
“IPENL” fa:
any foreign national, foreign government, or any foreign entity*; or

AEATAME 2 B A E BUR BT A 1 s> Bl

any entity over which control is exercised or exercisable by a
foreign national, foreign government or foreign entity (i.e., U.S.
subsidiaries or U.S. “controlled” companies)

AT T BT 248 TAME A R AMEBUR A E 5244 1) SR (R 3
7 am ek E 2T AE])

* “foreign entity” means “any branch, partnership, group, or sub-group,
association, estate, trust, corporation or division of a corporation, or
organization organized under the laws of a foreign state if either its principal
place of business is outside the U.S. or its equity securities are primarily traded
on one or more foreign exchanges”

“HE SR RARARIE A ENE B AL AT 0 SIS . Ak Al SEHEEEER TR
JBEAL, B B 5T AFEAEE] . BN, WRA FEAEE Y
EEEAh, BGOSR ANIMNE AL 5 it 1T 5
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Includes business unit or elements of a going concern (e.g., facilities,
employees, customer lists, IP)

BFEAMP AL B B S FF L g BER Y R (B Wikt . R TS EL
ySIRIAVRE 'Y

Includes a U.S. subsidiary of a foreign parent company

AR EBE 2 RIS E )1 A

Joint ventures may be subject to review if the U.S. company
contribution is a business or line of business

Gn RS B 2w BLHAE S5 Bl S5 2R H B, & Bl Re sz B8 &

“Greenfield” investments are not covered

L SR ANME S ERVE RN
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Ability to “determine, direct, take, reach, or cause decisions” re:
iImportant matters \ e .,
XTEKFESAH “WE. MiA. . BEEEsRE” K fe
No br)iaght line test; definition takes into account many different factors
BA AR T, 5 8 S AN A R = i D RE L e X

Factors include percentage ownership, but no minimum threshold

BRI A RIS 2R, 1H e RARARHE

Voting counts more than equity

P AL L IR T A

Number of directors is an important factor

HHYE MR N EERR

Nature of the transaction and identity of the parties are important

AT Ty W TR AN 257 B B 3 418 2
Debt, leases, contracts do not create control
TR R ARG 2K 53z

But “debt” can be control if structured like equity

Hie “f5155 7 Wit AL TR, U AT BEA) i il
Certain minority rights protected — e.g., power to prevent sale or pledge
of all or substantially all assets; anti-dilution rights o
LN 2 AR SR — 0, BELIE 5 R 4 30 S 4 P 1
BRI, i A 55

CFIUS may find other minority protections to be non-controlling on a case-by-case basis

T PRRMMIAE CRIUSTIT 2 Ho ot 0N e BRI P o AT 2
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Not precisely defined, but there are factors listed in law and regulations:

BAFEE S HAINREERE) S B R

Securing defense industrial base
PR3 B B Tk b 1) 22 4

Protecting critical technologies

RAP R TIOR

Protecting critical infrastructure (including energy assets)
RIP OSBRI (LR REVR 55 7))

Assuring the government and defense supply chain

R B RO A [ B bz 2 3

Compliance with important U.S. national security policies (counter-
terrorism, nonproliferation, export controls)

AT EEERNER 2 EBOR OB A EL B EE D
Government ownership

BUR P
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Additional factors in practice:

KB LB R

USG customers and/or access to
USG systems ‘ ‘

£ (5 BUM 2 753 9 5 P P RV 75 B
BEN S E BUR BN R4

Classified contracts

REL

Industry and assets (e.g., critical
infrastructure)

RTINS

A

Jits

Supply chain security

(VA o

Information assurance/cyber
security

R IRIENG B4

Law enforcement interests (e.g., in
data or telecom netwqusz

PEA T i Hhs e S P 2%
Competition (other sources of

supply) .
o (HE R A A B 1R TE D

Compliance record of U.S. company
S 2\ A LD R

Reputation of home country

£ [ £ 7 2%

Investor’s reputation, including for
compliance ‘
RFRENEE, AFlEMIex
Management, including current or
past ties to foreign military

B RIES LT 5 SN E TR &
Commitment/ties to U.S. market

X 5 B T I K 1 52 E T I O BK &

Business in other countries (e.g.,

Iran)

HHAME KA SR (Bl JHED
Financing

EhAY
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Categories of investments:

BB
Investment in real estate
fund
5 17 B R
Development-stage
opportunities
W AREELIRS
Acquisition of a mature

property
F8 3 o 1 = WAL

Likelihood covered by CFIUS:
5 CFIUSH il ity m] Be 1 -

Low (no control)

ik CEEHD

Low (no existing business)

ik CRIA D

— But see Greenland — Forest City
{22 ,Greenland-Forest City
High

=

*But decision to file will be based on existence of national security issues.

1H IR RAE T 72 T [ 5¢ 2 2 [ i 1T A7 1
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If CFIUS concludes there is a threat to national security, it considers whether threat can
be mitigated through agreement with the parties (from one-page letters to 50-page
contracts)

WIERCFIUSIA E AAAE E o 22 A gy, M5 e RE Il 5 37 R SCR /By (1
K= MG R, A KIA50 0 K& [E)D

Potential elements / J& 75 5 2.

Governance requirements — e.g., U.S. citizen officers or directors; appointment of a
“security officer”

BHESR — W, REARGENESF: NAFRR— L& “ZemE

Security commitments — e.g., maintenance of security measures or participation in
security programs

2R — W, KREUZ e eSS 2 4t ul

Administrative processes — recordkeeping and reporting obligations

ITBUE P — il MR A 5%

Compliance checks/monitoring — e.g., government inspection or third-party audit
HAR AR — W, BUMFKE R =&

Important issue in transactional negotiations: What level of mitigation must the investor
accept and still be required to complete the transaction?

R T ) A A GO I RS S B L A 52 1, 1T HLA2 58 AT 5 P b T 1 2
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Investors need strategies for both Congress and Executive Branch, as well
as managing public affairs
W EAMFETHAILE SRR, EFES ESAATBER T E AT
M
Understanding the political and public landscape, as well as the Executive
Branch regulatory approval process, is critical to success

T RBUE AL,  DLRATEC T S B R, R SREUR D) o — 2
Recognize that there may be many stakeholders that can be helpful or that
can stir controversy

TEIRE] ATV 2 4 R8T A S B A

Employees — union Third parties
relationships =TT

JER—TL&RA Think tanks 2 %& 4]
Local officials — state and Rivals 754X} F

local governments Other interest groups
M E T — M KT BURF At A 7 2R ]
Congressional Committees

R IAE S
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Sensitivity of Target /3£ E

High/T

V|

Energy (Oil, Gas, Services, Electric,

LNG )

Transportation (roads, rail)
ATl (AR, SRER)

860 (B, KA, W%, A, Wibmms) MR

Jng

44

|
=
=
5

Aerospace Energy (Nuclear)

e (B2 62)

IT Security/ IT24 Defense
Transportation BBy
(ports/airports/shipping) Telecom
98 (& O AEIE) f&
Systems integration
REER Biomed, iodefense
EVIEZ, EVEP;

Water/water
treatment
Political KKk kb
Sensitivity

v
Low/1K

LOWMEE{

Chemicals/{2 &

Real Estate Banking/4R4T IT (non-security

B related)

Entertainment Agriculture IT (5 %4 %)
Pharnia/fil %4

BRI Kk

Insurance

Retail e

8

Healthcare
EfF

National Security
Sensitivity
ERZEBURE

} High/ &
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Similarities:
FHALL S -
Reputational risk for each buyer.
BT 5 1 P2 XU
Each deal offered patient capital and important investment to the
U.S. with the potential to save or grow jobs.
B—22 H 5 n] SR E PR I DS AN B 29 6%, I ] B O B Bt
sl L2
Both transactions faced some opposition within DOD.
PANEAE Ty SHAE — e A2 138 31 [ By &0 6 SOont
CFIUS administrative challenges.
CFIUSAT Bk K
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Differences:
A A] )5 :
Wanxiang faced stronger political obstacles — competitive bid situation with

rival actively seeking to interfere in CFIUS and in Congress; sensitivities
over DOE grants

73 160 T M B2 5 Y BUR P AG--- 56 S+ PR AR AR, BT AR S5 5T TCFIUSHI
ek s Aol ARk B Uk
Nexen — modest letter-writing from small number of Congressional
members.

JeTe Ak — KB DEE W AR B
Nexen faced deeper security concerns J& 7 #x [ Ifi 5 IR 2 IR 1) % 4= 5
Wanxiang — sensitive assets ultimately carved out of transaction that
was reviewed by CFIUS; no proximity concerns.
Jila] — ZCFIUSH &, BURE A ML G PRI AMEAERITEEL
Wanxiang anticipated and addressed security issues in deal structure
J3 1R BERSAEAL By 25 6 vh 70 38 I AL R 2222 4 i) 7
CNOOC-Nexen deal focused largely on other jurisdiction (Canada), not
U.S.
Hifgl- JE T ARIA A 1A BT A ARAE X OINERD WAL 5, MRk E
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In September, 2012, President Obama issued an Executive Order prohibiting
a transaction — only the second such formal order in history
20129, RELEFGEK 2RI GITEEE S, XA LLLKE — 4%
L IENFE 2
Transaction details:
A o v
In March 2012, Ralls indirectly acquired four Oregon wind farm projects
201243 H , Ralls[B]FEYS I 1 Rl 1M DU 2 XL 300 H B BT A AL
Wind farm was located near restricted air space at Naval Weapons
Systems Training Facility
MR FEi 5 H i R A R AU SR A K IX
Parties did not file with CFIUS and closed the transaction
M7 A M CFIUSHIR, REEAT 128 #|
CFIUS required filing after transaction closed and ordered certain interim
protections to protect national security, including prohibiting further
construction and requiring demolition of existing construction
CRIUSERAER &y e BUJm B, FFam& REURR < I I 1 DR 37 ik it LA ORGP B 5K %2
4, BFERH LB — P T I EOR IR R IA @30
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President’s order codified protections required by CFIUS and ordered

divestment within 90 days
G an S HFCFIUS ZR RPN, JFar 2O R N T ™
Ralls sued CFIUS and President —judicial rulings in USG’s favor
Rallsitdiff | CRIUSHLE Fi-fi Y 1 ] T3¢ E BUR I w]E A R
Appeals court recently ruled in Ralls’ favor
EVREBGT I B A H T Ralls B3k o
Procedural rather than substantive decision
FEFr T 3 SEAA SR E
Court held that Ralls was entitled to opportunity to view and rebut unclassified evidence
BN, RallsB BORSZE R AN AN IESE B2 o
Decision did not question President’s authority to block transactions or his national
security determination
BE A o Bt s Gt PHLLE AT S BRI AT [ 5K 2 A\ e BB
Major changes to CFIUS process unlikely; may become slightly more transparent with
respect to unclassified information
CRIUSHEFP AR AR S B AT B A K i ARPLEAE 20T 5 n] REAR A3 LL LARAF AR 58 ik
di
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Careful planning /410> 31 %)

Anticipate and address issues — critical for parties to anticipate and
solve problems

FAGTIORL IR AL B 1] FL - FHORF 21 5 R 2 A < ] R U7 48 . B

Informal briefings with key agencies to prepare CFIUS for filing and

solicit potential questions

E%%‘%i{f FIREATARIE TSGR, 1ECFIUSX Bl Pt s,  FRNEH P] BEHE
] et

Proactive engagement of regulators and political actors
T B T A AT

Both parties must cooperate to address questions, U.S. seller can use
its relationships

ST WA A8 I A VAR 1] A, 56 B 32 5 n) RLA R ARATT B9 58 &

Significant benefits of not having rival bidders
A S T RIR KA S
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Understand risks and invest strategically in commercially, legally and
politically viable projects

TR, A SES TR EERABUE J7 R AT B0 H AT 5
Take a long-term view and understand regulations

EIRKE, 1R

Enhance transparency; develop a strong compliance culture
SRR AR SR

Consider the effect in the U.S. of business outside of the U.S.

5 REAE 3% [ A1 1) Ml 951 5 [ 558 A W] RE IE R Y -2

Invest in U.S. operations and develop relationships
HRAREINS, KEXRR

Develop a comprehensive strategy to manage political risks

fill VT LR RS 1Y) 2 T SRS
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Beijing /Jb3E:
Timothy Stratford /& & & (tstratford@cov.com; 86-10-5910-0591)

Shanghai /_F#:
Daniel B. Levine /2=l (dlevine@cov.com; 86-21-6036-2507)

Washlngton D.C. [t
Mark Plotkini ‘K Bl (mplotkin@cov.com; 202-662-5656)
David Fagan (dfagan@cov.com; 202-662-5291)
Alan Larson4&. 34k (alarson@cov.com; 202-662-5756)
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